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IftRT XR- ;rc^ gft Pi^ckl ^ 2TT XERcfTR efDT ^ SIT I ft 
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^ ?!W 1^0 (1^ WTO ‘?m’ TOT W ^ ^ WT W 

6 2006 ^ ^ WTO ^ ^ ^ ^ gm TO ?BT t I ^ 3ft?'- 

f^TO ^ Tf? 3ft? ^;to ^ ^ ^ ?TtT c^ 3m^ ^ wr ^ ^ 

m TO ?TTO ^ TO ?gT sir ftrro tro? ^ ^3?f^ ^ 

TOR ^f^3?t- 3ft? ^ ^ I mnfit, ^ ^ toto^ ttro ^ 
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, Tpn SIT 3ftT gRi l^rgf^ ^ ^ wm 

SIT I ^ ^ 4, 1959 ^ ^ STM. 3(^ ^ W 

^ IT^ f^rw cF^ ^ ^ ^ ^ 102(l)(^) ^ Fife ^ 

■WcbH ^ 3I#T q^t I 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 

NOTIFICATION 
New Dellii,. the 18th May, 2007 

S.O. 778(E).—The following Order made by the President is published for general . 
infonnation:— 

ORDER 

Whereas a petition dated the 24* March, 2006 raising the question of 
alleged disqualification of 10 Members of Parliament, namely, 
(1) Smt. Sonia Gandhi, (2) Dr. Karan Singh, (3) Shri Santosh Gangwar, 
(4) Shri Bhupendra Sinh Prabhat Sinh Solanki, (5) Shri Mohammed Salim, 
(6) Shri Hannan Mollah, (-7) Shri Amitava Nimdy, (8) Shyi Swadesh 
Chakraborty, (9) Smt. Jaya Bachchan and (10) Shri Amar Singh, under 
clause (1) of article 103 of the Constitution has been submitted to the 
President by Shri I.G. Khandelwal, National General Secretary, 
SAVDHAN, Bhayandar (W), Thane; 

And whereas the opinion of the Election Commission has been 
sought by the President under a reference dated the 31*‘ March, 2006 under 
clause (2) of article 103 of the Constitution on the question as, to whether 
the above-mentioned 10 Members of Parliament have become subject to 
disqualification for being a Member of Parliament under syb-dause (a) of 
clause ( 1 ) of article 102 of the Constimtion; ' 

And whereas the Election Commission has already tendered its 
opinion on the question of alleged disqualification with, regard to 
(1) Smt. Sonia Gandhi,. (2) Dr. Karan Singh, (3) Shri Mohammed Salim, 
(4) Shri Hannan. Mollah, (5) Shri Amitava Nandy, (6) Shri Swade^ , 
Chakraborty, (7) Smt. Jaya Bachchan (8) Shri Amar Singh and ( ) 
Shri Santosh Gangwar; 


And whereas the Election Commission has now tendered its opinion 
on the question of alleged disqualification of Shri Hhupndra Sinh Prabhat 
Sinh Solanki, who was elected as a Member of 14 Lok Sab¥ at the 
general election to the current House of the People, held m May, , 
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And whereas the allegation in the petition > with regard to 
Shri Bhupendra Sinh Prabhat Sinh Solanki is that he has been holding the 
office of Chairman, Panchmahal Co-operative Milk Producers’ Union 
Limited and as per the contention of the petitioner the above-mentioned 
office held by the respondent is an office of profit under the Government 
and the respondent has incurred disqualification, under sub-clause (a) of 
clause (1) of article 102 of the Constitution; 

And whereas the Election Commission has noted that 
Shri Bhupendra Sinh Prabhat Sinh Solanki has been holding the office of 
the Chairman, Panchmahal District Co-operative Milk Producers’ Union 
Limited, since 6^^ July, 2006, which is a body registered under the 
provisions of the Gujarat Co-operative Societies Act, 1961; 

And whereas the Election Commission has further taken note of the 
Parliament (Prevention of Disqualification) Amendment Act, 2006, 
amending the Parliament (Prevention of Disqualification) Act, 1959, which 
was enacted by Parliament and notified after the Presidential assent on the 
18'^ August, 2006, and the fact that the office of Chairman, among others, 
of the Governing Body of any society registered under the Societies 
Registration Act, 1860 or under any other law relating to registration of 
societies, has been declared, under clause (m) of section 3 of the Act, as ah 
^ office the holder of which shall not be disqualified for being chosen as, and 
for being, a Member of Parliament; 

And whereas the Election Commission has tendered its opinion (vide 
Annex) that the question of alleged disqualification of Shri Bhupendra Sinh 
Prabhat Sinh Solanki raised in the petition, has now become infructuous as 
the alleged disqualification,'if at all there was any, stands removed with = 
retrospective effect by virtue of the Parliament (Prevention of 
Disqualification) Amendment Act, 2006 and, therefore, Shri Bhupendra 
Sinh Prabhat Sinh Solanki is not subject to disqualification under sub¬ 
clause (a) of clause (1) of article 102 of the Constitution on account of his 
appointment to the office of the Chairman, Panchmahal Co-operative Milk 
J^roducers’ Union Limited; , - 

Now, therefore, 1, A.P.J. Abdul Kalam, President of India, in 
exercise of the powers conferred on me under clause (1) of article 103 of 
the Constitution, do hereby decide that Shri Bhupendra Sinh Prabhat Sinh 
Solanki is not subject to disqualification under sub-clause (a) of clause (1) 
of article 102 of the Constitution on account of his appointment to the 


I 




[^ii—•igr^3(ii)] 


'TRtT'SBT TTsm : 


office of the Chairman, Panchmahai Co-operative Milk Producers’ Union 
Limited, as alleged in the petition. 

lOth May, 2007 President of India 


[R No. H-11026(9)/2007-Leg. U] 
Dr. SANJAY SINGH, Jt. Secy, and Legislative Counsel 

ANNEXURE 

ELECTION COMMISSION OF INDIA 
Reference Case No. 36 of 2006 

[Reference from the President under Article 103 (2) of the Constitution] 

In re: — , . . ^ i. i' 

Alleged disqualification of Shri Bhupendra Sinh Prabhat.Sinh Solanki. Member ot 

Parliament (Lok Sabha), under Article 102 (1) (a) ot the Constitution 

OPINION 

A reference dated 3C' March, 2006 was received from the President of 
India, under Article 103 (2) of the Constitution, seeking the opinion of the 
Election Commission on the question of alleged disqualification often MPs. viz. 
(1) Smt. Sonia Gandhi. MP {Lok Sabha). (2) Dr.Karan Singh. MP (Rajya Sabha), 
(3) Shri Santosh Gangwar. MP (i-ok Sabha). (4) Shri Bhupendra Sinh Prabhat 
Sinh Solanki. MP (Lok Sabha). (5) Shri Mohammed Salim. MP (Lok Sabha), 
(6) Shri Hannan Mollah. MP (Lok Sabha). (7) Shri Amitava Nandy, (name 
wrongly mentioned as Amrita Nandy). MP (Lok Sabha). (8) Shri Swadesh 
Chakraborty. MP (Lok Sabha). (9) Smt. Jaya Bachchan. MP (Rajya Sabha), and 
(10) Shri Amar Singh, MP (Rajya Sabha). for being Members of the House 
concerned of the Parliament under Article 102 (1 )(a) ot the Constitution. 

2. The question of alleged disqualification of the aforesaid ten MPs was raised 
in a petition dated 24th March. 2006. submitted to the President by Sh. I. G. 
Khandelwal, National General Secretary. SAVDHAN. Bhayandar (W). Thane. 
Out of the ten MPs mentioned in the petiliirn. the Commission has already 
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tendered its opinions with regard to nine MPs, namely Smt. Sonia Gandhi, Dr. 
Karan Singh. Shri Mohammed Salim, Shri Hannan Mollah. Shri Amitava Nandy, 
Shri Swadesh ChakraboiTy. Smt. .laya Bachchan. Shri Amar Singh and Shri 
Santosh Gangwar. 

3. The present opinion relates to the question of alleged disqualification of the 
remaining one respondent, viz. Shri Bhupendra Sinh Prabhat Sinh Solanki. Sh. 
Solanki was elected as a member of 14th Lok Sabha at the general election to the 
current House of the People, held in May 2004. The allegation in the petition with 
regard to him was that he has been holding the office of the Chairman,Panchmahal 
Co-operative Milk Producers’ Union Ltd (wrongly mentioned as Chairman,Co¬ 
operative Milk Producers Union Ltd.). The petitioner contented that the above 
mentioned office held by the respondent is an office of profit under the 
Government and the respondent has incurred disqualification under Article 102 (1) 
(a) on account of his holding this office. 

4. The petition was not accompanied by any document to support the 
contention that the office to which the respondent had been appointed was an 
office of profit under the Government. The petition did not even contain the basic 
information about the date of appointment of the respondent to the office referred 
to in the petition. The date of appointment of a Member to an office is vital to 
determine whether the case falls within the jurisdiction of the President to decide 
in tenns of Article 103 (1). It is well settled by catena of decisions of the Supreme 
Court (See Llection Commission Vs. Saka Venkata Rao (AIR 1953 SC 201); 
Brundaban Naik Ys. Election C’ommission (AIR 1965 SC 1892): Election 

Vs. N.G.Ranga (AIR 1978 SC l609)j that under Article 103 of the 
Constitution, the President and the Election Commission can look into the 
questions of only those offices to which the Members of Parliament are appointed 
after their election as such Members. I'he petitioner was. therefore, asked to 
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furnish, by 5th May, 2006. specific information in that regard, vide the 
Commission’s Notice dated 21 st April, 2006. 

5. In reply to the notice dated 21.4.06. the petitioner submitted a letter dated 
10.5.06. stating that he would require a minimum period of three months to collect 
the relevant material, and, therefore, requested for further time of three months to 
furnish the requisite details. The Commission considered the request and asked the 
petitioner to submit the requisite information/documents by 22.06.2006. However, 
the petitioner did not submit any document or reply whatsoever. The Commission 
decided to afford another opportunity to the petitioner, and.vide letter dated 
14.8.2006. asked him to furnish the requisite basic details latest by 04.09.2006. 
The petitioner, again, did not submit any reply to the Commissfon's letter dated 
14.08.2006. 

6. As the petitioner was not able to furnish specific information about the date 
of appointment of the respondent to the said oltice and other details about the 
profit, if any, accruing to him. the Commission decided to obtain the relevant 
information from the Government of Gujarat, to be able to give its opinion to the 
President on the question of alleged disqualification referred to the Commission 
under Article 103(2). Accordingly, vide letter dated 6th October 2006, the 
Commission requested the Chief Secretarv'. Gcweminent of Gujarat to furnish the 
relevant information by 31.10.2006. 

7. The Agriculture and Co-operative Department. Government of Gujarat 
submitted a reply dated 6th Nov. 2006. informing therein that the respondent has 
been holding the office of Chairman. Panchmaha! Districl Coop. Milk Producers 
Union Limited (hereinafter referred as The Union ) since 6th July. 2006 after 
getting elected to the said post under the procedure followed as prescribed in 
Section 145(B) of the Gujarat Cooperative Societies Act. 1961. the Agriculture 
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and Co-operative Department further informed that the respondent as Chainnan of 
the aforesaid Union, was not being paid any salary, wages or honorarium except, 
getting vehicle facilities to attend the meetings and mobile/cellular phone 
facilities. However, the Agriculture and Co-operative Department did not enclose 
any copy of any document, such as Order/notification making the appointment of 
the respondent to the alleged office. 

8. On being satisfied that this was a case of post-election appointment to the 
office as the respondent was elected as a member of the current 14th Lok Sabha at 
the general election held in May 2004 and he has been holding the office of the 
Chairman. Panchmahal District Co-operative Milk Producers' Union Limited 
since 6th .luly, 2006, the Agriculture and Co-operative Department was asked, 
vide letter dated 4th December. 2006, to siibmii a copy each of the relevant 
documents relating to the election of the respondent as the Chairman of the Co¬ 
operative Milk Producers' Union and the constitution of the aforesaid Union. 
Simultaneously, the respondent was also asked to file his reply by 22nd December 
2Q06. On 18-12-2006, the respondent submitted an application stating that the 
Parliament was in Session from 22.11.2006 to 19.12.2006 and hence he was 
unable to file his reply by 22'"' Dec. 2006 and requested for four weeks* time to 
file the reply. The Commission considered the request and granted him time upto 
15-1-2007 for filing the reply. The respondent tiled his reply dated 23-12-2006, 
received in the Commission on 15th .lanuary 2007. The respondent in his written 
statement, admitted that he was holding the office of Chairman, Panchmahal 
District Coop. Milk Producers' Union Limited. He. however, denied that the 
• aforesaid office is an office of profit, either under the Central Government or the 
State Government and contended that the disqualification contemplated under 
Article I02(l)(a) did not apply to his case.. The respondent further stated that the 
Union is a Society registered under the Gujarat Cooperative Societies Act. 1961 
and the post of Chairman is an elective post. The respondent has als6 stated that 
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he does not derive any profit or monetary gain for being the Chairman of the 
aforesaid Union. The petitioner was, then, asked to file his rejoinder to the written 
submission of the respondent by 26^'’ February 2007. However, the petitioner has 
not filed his rejoinder so far. 

9. The Commission, vide its letter dated December, 2006, had a.sked the 
Agriculture and Co-operative Department to furnish copies of the documents , 
relating to the election of the respondent as the Chairman. Panchamal Di.strict Co¬ 
operative Milk Producers' Union and copy of the bye-laws of the Union. That 
Department submitted these documents, vide their letter dated 18.12,06, They 
further stated in their forwarding letter that tlie aforesaid Union is a body 
registered under the provisions of the Gujarat Cooperative Societies Act. 1961. 

10. The Parliament (Prevention of Disqualification) Amendment Act. 2006, 
amending the Parliament (Prevention of Disqualification) Act. 1959 (1959 Act for 
short), was enacted by the Parliament and notified after the Presidential assent on 
18.8.2006. By the Amendment Act. the office ol'Chairman, among others, of the 
Governing Body of any society registered under the Societies Registration Act, 

1860 or under any other law relating to registration of societies, has been declared, 
under Section 3 (m) of the Principal Act, as an office the holder of which shall not 
be disqualified for being chosen as. and for being. Member of Parliament. This 
amendment to the Principal Act has been brought into force with retrospective 
effect from 4^’’April, 1959. 

11. From the information furnished by the Stale Government, mentioned at"' 
paragraph 9 above, it is seen that the Panchmahal Co-operative Milk Producers' 
Union Ltd. is a Co-operative Society registered under the provisions of the Gujarat 
Co-operative Societies Act. 1*961. Thus, the office of the Chairman of this Union 
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is covered under clause (m) of Section 3 of the 1959 Act. as an office exempted 
from disqualification. 

12. The Amendment Act of 2006*. mentioned at para 10 above, has a direct 
bearing on the present reference case! As mentioned above, the provisions of 
clause (m) ot Section 3 ot the 1959 Act, have been brought into force with effect 
from 4.4.1959, It is a settled position that under Article 102(l)(a), the Parliament 
is empowered to declare, with retrospective effect, an office to be an office the 
holder whereof shall not be disqualified. The decision of the Supreme Court in 
Smt. Kanta Kathuria vs. M. Manak Chand Surana [1970 (2) SCR 838] upholds 
this constitutional position. In the past also, the Commission has taken cognizance 
ot similai laws passed by the legislatures with retrospective efteci. even as enquiry 
into the references concerned was in progress. Some of the latest instances are the 
Commission's Opinion dated 8.9.2006 in Reference Case No. 2 of 2006, Opinion 
dated 8.9.2006 in Reference Case No. 3 of 2006 Opinion dated 8.9.2006 in 
Reterence Cases Nos. 4.45.75 & 77 ot 2006. Opinion dated 14.9,2006 in 
Reference Case No. 9 of 2006. Opinion dated 8.9.2006 in Reference Cases Nos. 
12 & 25 ot 2006 etc. The present case is similar in tacts and circumstances to the 
above lefeiied cases and the amended provisions of law removing the 
disqualification, if any, squarely apply in this case. Further, from the documents 
placed on record, it is seen that the respondent was elected to the Office of the 
Chairman. Panchmahal Co-operative Milk Producers' Union as per the provisions 
of Section 145(B) of the Gujarat Co-operative Society Act 1961 and it was not a 
case ot appointment by the Government. In any case, in view of the provisions of 
Section 3(m) of the 1959 Act. it is not necessary to go into the issue whether this 
otfipe would be an office under the Govt, for the purpose ol'Article 102( 1 )(a). 

13. Having regard to the above constitutional, legal and factual position, the 
Commission is of the considered view that the question ot alleged disqualification 
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of Shri Bhupendra Sinh Prabhal Sinh Solanki raised in the petition, referred to in 
paragraph 1 above, has now become infructuous as the alleged disqualification, if 
at all there was any. stands removed with retrospective effect by virtue of the 
Parliament (Prevention of Disqualification) Ainendmenl Act. 2006. Accordingly, 
the reference from the President referred to in paragraph 1 above is returned with 
the Commission’s opinion to the effect that the Shri Bhupendra Sinh Prabhat Sinh 
Solanki is not subject to disqualification under Article 102( 1 )(a) on account of his 
appointment to the office of the^haimian. Panchmahal Co-operative Milk 
Producers* Union Ltd., as alleged in the petition. 

Sd/- Sd/- Sd/- 

(S.Y.Quraishi) (N.O^paJaswami) (Navin B.Chawla) 

Election Commissioner Chief Election Commi.s$ioner Election Commissioner 

Place: New Delhi v 

Dated: 20*'^ March, 2007 
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